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Michael Garth Moore (023742)

LAW OFFICE OFMICHAEL GARTH MOORE
4370 N. Via Entrada Hermosa
Tucson, Arizona 85718

Telephone: 888180075
mike@mgmoorelaw.com

Mark E. Evans (019067)
EvANs LAW PLLC

177 N Church Ave #200
Tucson, Arizon&85701
Telephone: 52®186944
mark@evanslawtucson.com

Counsel for Plaintiffs
IN THE UNITED STATES DISTRICT COURT
DISTRICT OF ARIZONA

Viva Coffee House, LLC

Andrea Walker

Individually and asvianaging Member
10173 East Desert Mesa Drive
Tucson, Arizona 85747

and

Kelly Walker

Individually and as Member,
Viva Coffee House, LLC
10173 East Desert Mesa Drive
Tucson, Arizona 85747

and

Cheryl Dunker

Individually and as Member,
Viva Coffee House, LLC
10173 East Desert Mesa Drive
Tucson, Arizona 85747

and
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Richard Dunker

Individually and as Member,
Viva Coffee House, LLC
10173 East Desert Mesa Drive
Tucson, Arizona 85747,

Plaintiffs.
_VS_

Pima County Board of Supervisors
Pima County Governmental Center
130 East Congress, 10" Floor
Tucson, Arizona 85701

and

Ramon Valadez, Chairman

Pima County Board of Supervisors
130 East Congress, 10" Floor
Tucson, Arizona 85701

and

Chuck H. Huckelberry, County Administrator
Pima County Administrator’s Office

130 East Congress, 10" Floor

Tucson, Arizona 85701

and

Jan Lesher, Chief Deputy

Pima County Administrator’s Office
130 East Congress, 10" Floor
Tucson, Arizona 85701

and
Dr. Francisco Garcia

Deputy County Administrator
Chief Medical Officer

Civil Action No.

Jury Demand Endorsed Hereon
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Health and Community Services
130 East Congress, 10" Floor
Tucson, Arizona 85701

and

Dr. Paul R. Horwitz

Pima County Board of Health, President
3950 South Country Club Rd, Suite 100
Tucson, Arizona 85714

and

Dr. Theresa Cullen, Director

Pima County Department of Health

3950 South Country Club Road, Suite 100
Tucson, Arizona 85714

and

Loni Anderson, Division Manager
Consumer Health & Food Safety

3950 South Country Club Road, Suite 2301
Tucson, Arizona 85714

and

Danny Nikitas

Environmental Health Supervisor
Consumer Health & Food Safety

3950 South Country Club Road, Suite 2301
Tucson, Arizona 85714

and
Sheriff Mark Napier
Pima County Sheriff’s Department
1750 E. Benson Highway
Tucson, AZ 85714

and

Chief Deputy Byron Gwaltney
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Pima County Sheriff’s Department
1750 E. Benson Highway
Tucson, AZ 85714

and

Asst. Chief John Stuckey, #1057
Pima County Sheriff’s Department
1750 E. Benson Highway

Tucson, AZ 85714

and

Sgt. Ryan Roher, #5347

Pima County Sheriff’s Department
1750 E. Benson Highway

Tucson, AZ 85714

and

Barbara LawWall

Pima County Attorney

32 North Stone Avenue, Suite 2100
Tucson, Arizona 85701

and

Michael LeBlanc
Assistant Pima County Attorney
Civil Division
32 North Stone Avenue, Suite 2100
Tucson, Arizona 85701,
Defendants.
COMPLAINT

. INTRODUCTION, PARTIES, JURISDICTION

1. Viva Coffee House, LLC, [hereafter “Viva”] was organized and

commenced business on October 25, 2018;
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2. The four named Plaintiffs have, at all times, been the Members of the
company. Andrea Walker has, at all times, been designated the Managing Member;

3. Viva secured a permit from the Pima County Health Department [hereafter,
“DoH”] on October 22, 2018, No. 3180768. Viva was inspected a number of times by
inspectors acting through the DoH Division of Consumer Health & Food Safety, and
passed those inspections;

4, The Pima County Board of Supervisors [hereafter “the Board™] is organized
under the laws of the State of Arizona, and has responsibility for the policies and
practices of its subsidiary departments, including the Department of Health. The Board is
also charged with supervision of the actions of the Pima County Sheriff. The Board is
responsible for all the unlawful, unconstitutional actions set out herein;

5. Defendant Ramon Valadez is an elected member of the Board, and, at all
times pertinent herein, was the Chairman of the Board. In that capacity, he possessed
authority to convene meetings of the Board, presided over such meetings, and order the
expulsion from such meeting of any citizen. In that capacity, he was delegated by the
Board as the final decisionmaker in such actions. He is sued in his individual and official
capacities;

6. Defendant Huckelberry, at all times, was the County Administrator,
appointed by the Board. Huckelberry was designated the final decisionmaker by the
Board for his unlawful and unconstitutional actions set out herein. Huckelberry is sued in
his individual and official capacities. Huckelberry was delegated by the Board to, among

other responsibilities involving the County’s response to the Covid-19 pandemic, create
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and implement policies and practices in furtherance of Board policy set out in Resolution
2020-49 and other Covid-related measures, including, but not limited to, the policies and
practices of receipt and administration of complaints against establishments, inspection of
establishments for compliance with Arizona and Pima County proclamations, guidelines
and laws related to the response to the Covid-19 pandemic, the identification of non-
complying businesses and the designation of such businesses as non-complying on the
Board’s “Resolution 2020-49 Mask Requirement Violations” website page, and the
initiation of other enforcement actions against allegedly non-complying establishments;

7. Defendant Jan Lesher was, at all times, Chief Deputy to Huckelberry,
Lesher acted at the direction of, and with, Huckelberry and the other “Board Defendants”
identified herein to, among other responsibilities involving the County’s response to the
Covid-19 pandemic, create and implement policies and practices in furtherance of Board
policy set out in Resolution 2020-49 and other Covid-related measures, including, but not
limited to, the policies and practices of receipt and administration of complaints against
establishments, inspection of establishments for compliance with Arizona and Pima
County proclamations, guidelines and laws related to the response to the Covid-19
pandemic, the identification of non-complying businesses and the designation of such
businesses as non-complying on the Board’s “Resolution 2020-49 Mask Requirement
Violations” website page, and the initiation of other enforcement actions against
allegedly non-complying establishments;

8. Francisco Garcia, M.D., was at all times Pima County Chief Medical

Officer and Deputy County Administrator reporting to Defendant Huckelberry. With the
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DoH Defendants, he was delegated by the Board and Huckelberry to create and
implement policies and practices in furtherance of Board policy set out in Resolution
2020-49 and other Covid-related measures, including, but not limited to, the policies and
practices of receipt and administration of complaints against establishments, inspection of
establishments for compliance with Arizona and Pima County proclamations, guidelines
and laws related to the response to the Covid-19 pandemic, the identification of non-
complying businesses and the designation of such businesses as non-complying on the
Board’s “Resolution 2020-49 Mask Requirement Violations” website page, and the
initiation of other enforcement actions against allegedly non-complying establishments.
He is sued in his individual and official capacities;

9. Defendant Theresa Cullen, M.D. was, at all times, the Director of the DoH,
and delegated by the Board and Huckleberry to create and implement policies and
practices within the DoH in response to the Covid-19 pandemic, including, but not
limited to, the practices of inspection of establishments for compliance with Arizona and
Pima County proclamations and laws related to the response to the Covid-19 pandemic,
the identification of non-complying businesses and the designation of such businesses as
non-complying on the Board’s “Resolution 2020-49 Mask Requirement Violations”
website page. She is sued in her individual capacity;

10.  Defendant Loni Anderson was, at all times, the Division Manager of the
DoH Division of Consumer Health & Food Safety, and delegated by the Board to create
and implement policies and practices within the DoH in response to the Covid-19

pandemic, including, but not limited to, the practices of inspection of establishments for
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compliance with Arizona and Pima County proclamations and laws related to the
response to the Covid-19 pandemic, the identification of non-complying businesses and
the designation of such businesses as non-complying on the Board’s “Resolution 2020-49
Mask Requirement Violations” website page. She is sued in her individual capacity;

11.  Defendant Danny Nikitas was, at all times, the Environmental Health
Supervisor in the DoH Division of Consumer Health & Food Safety, and responsible to
Defendant Anderson. With the other DoH Defendants, he was delegated by the Board to
create and implement policies and practices within the DoH in response to the Covid-19
pandemic, including, but not limited to, the practices of inspection of establishments for
compliance with Arizona and Pima County proclamations and laws related to the
response to the Covid-19 pandemic, the identification of non-complying businesses and
the designation of such businesses as hon-complying on the Board’s “Resolution 2020-49
Mask Requirement Violations” website page. Nikitas is sued in his individual capacity.

12.  Together, Defendants Valadez, Huckelberry, Lesher, Garcia, Cullen,
Anderson and Nikitas are designated “the Board Defendants”;

13.  Defendant Paul Horwitz, M.D., was, at all times, the Chairman of the Pima
County Board of Health [hereafter, “the BoH”]. The BoH has responsibility for creation
and implementation of health policies and practices in Pima County, including the
Board’s formulation of policies and procedures related to response to the Covid-19
pandemic. Horwitz was involved in, apprised of, and approved of, the unlawful and
unconstitutional actions of the Board Defendants. Defendant Horwitz is sued in his

individual and official capacities;
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14.  Defendant Mark Napier was, at all times pertinent hereto, the elected
Sheriff of Pima County. He is sued in his official and individual capacities;

15.  Defendant Byron Gwaltney was, at all times, a peace officer certified by the
Arizona Peace Officers Standards & Training Board, employed as Chief Deputy by the
Pima County Sheriff’s Department. He is sued in his individual capacity;

16.  Defendant John Stuckey was, at all times, a peace officer certified by the
Arizona Peace Officers Standards & Training Board, employed as an Assistant Chief by
the Pima County Sheriff’s Department. He is sued in his individual capacity;

17.  Defendant Ryan Roher was, at all times, a peace officer certified by the
Arizona Peace Officers Standards & Training Board, employed as a Sergeant by the Pima
County Sheriff. He is sued in his individual capacity;

18.  Atall times pertinent hereto Barbara LaWall was the Pima County
Attorney, an elected position. Defendant Michael LeBlanc was an Assistant Pima County
Attorney hired by LaWall. Both are sued in their individual capacities;

19.  The actions taken by the individual Defendants set forth herein were taken
with malice and/or reckless disregard of the federally-protected rights of the Plaintiffs;

20.  This action is brought to vindicate rights under the First, Fourth, Fifth and
Fourteenth Amendments to the Constitution of the United States, through 42 U.S.C.
81983; and to vindicate rights under the common and statutory law of Arizona;

21.  This Court has jurisdiction of this case pursuant to the federal question
statute, 28 U.S.C. 81331. This Court also has pendent jurisdiction of the state law claims,

which arise out of the same nucleus of operative facts, pursuant to 28 U.S.C. 81367;
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22.  Venue is proper in this Court pursuant to 28 U.S.C. §1391;

Il. FACTS

23.  Plaintiffs reallege Paragraphs 1 through 22 as if fully set forth herein;

24.  Asaresult of the spread of Covid-19 infections in the State, on March 11,
2020, Governor Douglas Ducey issued a Declaration of Public Health Emergency;

25.  On March 19, 2020, the Governor executed his Executive Order (“EO”)
2020-09, which resulted in the closure of all sit-down eateries and coffee shops in Pima
County, including Viva;

26.  In EO 2020-33, issued April 29, 2020, Governor Ducey authorized the
reopening of businesses such as Viva, commencing May 8, 2020, providing that such
businesses complied with the requirements set out in the Order. 112(B). In 115, the
Governor prohibited local governments from implementing any restrictions on businesses
which conflicted with the requirements;

27.  Requirements imposed on businesses by EO 2020-33 were that such
businesses would require social distancing of six (6) feet, and would implement health
and sanitation measures promulgated by the United States Department of Labor and the
Arizona Department of Health Services. 11(A)

28.  On May 8, 2020, Viva reopened inside, sit-down service, in compliance
with the Governor’s requirements;

29.  Upon reading the Executive Order and other guidance, Plaintiffs took steps

to comply;

10
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30.  OnJune 17, 2020, Governor Ducey issued Executive Order 2020-40, which
provided, in part, 114, that:

Notwithstanding directives in Executive Order 2020-36, Stay Healthy,
Return Smarter, Return Stronger, regarding A.R.S. § 26-307, a county, city
or town may, based on conditions in its jurisdiction, adopt policies regarding
the wearing of face coverings in public for the purpose of mitigating the
spread of COVID-19. Any enforcement of such a policy shall focus first on
educating and working to promote best practices to accomplish the goal of
mitigation. An individual shall be notified of the provisions of this order or
any policy adopted by a county, city or town and given an opportunity to
comply prior to any enforcement action being taken.

(emphasis added)
31.  Two days later, on June 19th, the Board promulgated Board of Supervisors

Resolution 2020-49, which implemented the Governor’s latest Order;

32.  Section 1 provided, in pertinent part:

Face coverings required. Every person must wear a face covering that
completely and snugly covers the person's nose and mouth when the person
is in a public place and cannot easily maintain a continuous distance of at
least six feet from all other persons. For purposes of this Resolution:

*x*x

b. "Public place™ means any place, indoor or outdoor, that is open to the
public and includes, but is not limited to, businesses or other establishments
where people assemble or members of the general public may enter; offices;
public buildings, highways, and parks; and public transportation, including
taxicabs and ride sharing.

33.  Further, the Board recognized the following exceptions to the mask
requirement, Section 2:
a. Persons who cannot medically tolerate wearing a face covering. A

person is not required to provide documentation demonstrating that
the person cannot medically tolerate wearing a face covering.

11
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b.  Persons who are hearing impaired, or communicating with a person
who is hearing impaired, where the ability to see the mouth is essential
for communication.

*k*x

e. Persons who are eating or drinking at a restaurant or other
establishment that offers food or beverage service, so long as the
person is able to maintain a distance of 6 feet away from persons who
are not members of the same household or party as the person.

f. Any member of a group of persons who are in a public place together
and live in the same household or are part of a party of 10 or less, so
long as the group can easily maintain a continuous physical distance
of at least 6 feet from all other persons not part of the household or

party.

34.  Section 3 provided that:

Establishments that are open to the public must provide face coverings to
their employees and require them to wear them. Additionally, establishments
that are open to the public and in which continuous physical distancing of at
least six feet between persons cannot be easily maintained may refuse to
allow a person who is not exempt under Section 2 and who is not wearing a
face covering to enter the establishment and may request that a person inside
the establishment leave if the person is not exempt under Section 2 and is not
wearing a face covering.

35.  Section 5 provided that:

Compliance and enforcement. The primary focus of enforcement is education

and promotion of best practices to accomplish the goal of mitigating the

spread of Covid-19. A person must be notified of the provisions of this

Resolution and given an opportunity to comply before any further

enforcement action is taken against the person. Further enforcement action
may thereafter be taken in any manner provided by law, including as provided
in A.R.S. 88 36-183.04 through 36-183.07 or 36-191. No civil or criminal
enforcement action will be taken without the express approval of the Board.
In addition, if the Pima County Health Department investigates and finds
noncompliance at an establishment, it may recommend to any governing body

12
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that issues a permit or license to that establishment, including when applicable
the Arizona State Liquor Board, that the permit or license be suspended.

36.  In conjunction with the Resolution, the Board created a “Frequently
Asked Questions” page on its website intended to interpret and expand on the language
of the Resolution. The following questions and answers, among others, were listed on
the “FAQ page, which was updated following the Board’s issuance of an update to

Resolution 2020-49 on July 7, 2020:

Do businesses have to enforce physical distancing among customers?

Yes, in concert with the wearing of masks. In other words [if everyone —
workers and patrons — in an establishment can maintain physical distancing,
then masks are not necessary. If they can’t, then masks are necessary.
Physical distancing works hand-in-glove with the face mask requirement.

**k*

How will the mask requirements be enforced?

Enforcement is focused primarily on business establishments and begins with
education and encouragement. It is the County’s hope that strict legal
enforcement or punitive action will not be necessary....

37. Viva’s Managing Member and the other Plaintiffs read the Governor’s
Orders, published material issued by the Centers for Disease Control, the Board’s

Resolutions, and materials published by the Board and by the Department of Health;

38.  On June 29, 2020, an anonymous complaint alleging that no staff nor

patron of Viva wore masks, was submitted through the Board’s online complaint process;

39. Inresponse to that complaint, DoH Inspector Rocio Alvarez, who reported

13
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to Defendant Nikitas who was at all times informed of Alvarez’s communications with
Plaintiffs and approved Alvarez’s subsequent actions, arrived at Viva and conducted an
inspection. Alvarez spoke with Kelly Walker. Mr. Walker advised that Viva was
complying with the mask requirements, that some staff had medical exemptions, but that
all staff, when not masked, maintained the required six (6) feet of physical distancing,

and Alvarez confirmed to him that Viva was in compliance;

40. OnJuly 2, 2020, Alvarez emailed Viva, attaching a copy of the County-
issued Stop Covid-19 handouts for restaurants to post on premises. She advised Viva that

she could bring copies with her during her during her visit of their facility;

41. OnJuly 9, 2020, Governor Ducey issued Executive Order 2020-47,

including additional requirements on restaurants regarding spacing and social distancing;

I
no

I
w
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New Activity
&, Gretchen Wirges » Tucson Coronavirus
Updates

I'm beyond sad and frustrated that | have to say this about a
local place. But I'm LIVID at what's going on at V i

| was already irritated about their Republican rhetoric
of "blue lives matter™... More

45.  Wirges then went online at 3:16 p.m. and filed an anonymous complaint
alleging, in contradiction to the image in her Facebook post, that “There were about 40

people (half of that children) with ZERO people wearing masks. . .”;

46. Kelly Walker, without knowledge of the complaint to the DoH, promptly
emailed Inspector Alvarez advising of the incident with Wirges, conveyed the customers’
distress at being photographed, and attached a photo showing patrons and staff
distancing. Mr. Walker also informed Alvarez of Viva’s compliance, and understanding

of Resolution 2020-49 exemptions under 82;

47. At 4:22 p.m., Wirges called DoH a second time, complaining about Viva,

anonymously. Two minutes later, she emailed DoH directly, making the same complaint;

48. The next day, July 21% at 9:28 a.m., Wirges went online, lodged the same

anonymous complaint against Viva, falsely claiming that she had been in the shop that

16
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morning and the staff not wearing masks, and “approximately 20 people inside including

children running around and I was the only customer wearing a mask...”;

49. At 12:30 p.m. that day, DoH Inspector Alvarez arrived at Viva in response
to Wirges’s complaints. She conducted a thorough inspection of the coffee house, spoke
with Kelly Walker, and then left. Prior to leaving, Mr. Walker reminded Alvarez of the
email he had sent her the previous day regarding Wirges, but Alvarez claimed she had not

received it. Mr. Walker then explained to her what had occurred and resent the email,

50. Vivadid not immediately receive a copy of the Complaint Report

resolution;

51. The following day, July 22", Alvarez emailed Kelly Walker a copy of her
Proclamation Complaint report. In the report, Alvarez listed corrective actions needed for
compliance with the State/Local requirements, including: (1) “wellness COVID-19
questions for employees”, (2) all tables were not six (6) feet apart, and (3) Viva lacked

“floor signs/tape to mark 6 feet spacing...”;

52. Alvarez did not cite Viva for failure of its baristas to wear cloth masks. The
Proclamation and Resolution state Viva was in compliance with the mask requirement.
She did note, “Two employees and only one employee was wearing a facemask
(according to PIC [person in charge] some employees have medical conditions that

exempt them from wearing a face mask. Suggested using face shields)”;

53. Alvarez’s report criticized Viva for not having posted the “Pima County

Health Notice posters”, though she had previously informed Viva she would bring

17
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posters out to put up;

54. Based on Kelly Walker’s previous interactions with Alvarez, the Plaintiffs
understood that wearing of face masks was not a requirement of the DoH rules, if the
employee had a medical condition that exempted that employee, provided that physical
distancing was maintained. They also understood that employees were not required to
wear a mask at times they were physically distancing from other employees or patrons

whether or not they had a medical exemption;

58. As part of the program to compel compliance by businesses with the

published requirements, the Board and the DoH created the “Resolution 2020-49 Face
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Mask Requirement Violations” website page [hereafter, “the Violations page”]. The
purpose of the page, as the individual Board Defendants understood and approved, was to
alert potential customers to businesses whose mask violations were confirmed after more
than one complaint and if the business did not bring itself into compliance after the first,
educational visit. By so doing, these Defendants sought to use the public posting of such
violators on an official government publication to cause potential patrons to avoid the
business, thus impacting revenue and causing injury to the business’s reputation and good
will, whereby the economic pressure would compel compliance. This public page has
been dubbed a “Wall of Shame” by at least one of the Board Supervisors, who also has

named the County’s complaint process a “snitch line”;

59. The Violations page states, “The establishments below were deemed to be
out of compliance with Pima County Resolution 2020-49 requiring everyone in Pima
County to wear a mask in public places when unable to keep a 6 feet (sic) distance from
others, including employees working with customers,” under which the names and

locations of businesses allegedly violating the face mask requirements are listed;

60. The page further states that, ““All complaints receive a response and the
establishments are contacted and provided with mask requirements. Additional
complaints result in a site visit....”;

61. Upon information and belief, it was the practice of the DoH that no
business’s identity would be posted on the Violations page without the approval of

Nikitas, Anderson and Cullen. These Defendants received Complaint reports and were

19




64. In her emails to Viva, Alvarez did not notify the Plaintiffs that enforcement

action had already been taken against Viva,

65. Shortly after July 21%, negative reviews began appearing on Viva’s
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69. On the morning of August 3", Kelly Walker began emailing Alvarez,
attempting to understand why Viva had been posted as non-compliant, and informing her
of the increasing volume of negative and harassing reviews and comments:

We are apparently on some County website, where it erroneously lists us as
non-compliant. We never received any notice of non-compliance, and as you

know, met with you immediately after you received a complaint so that we
could address any improvements you might recommend. Businesses are
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doing our best, and we want the County to actively support that.
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complied and produced a second, three-page report, stating that “[t]he complaint was
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Pima County served me with these
bogus IAH’s WITH the shutdown
order (pg. 35)
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89. On September 15", Mr. Walker attended the Board meeting and signed in

to speak during the Call to the Public portion of the meeting. When he approached the
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podium, Mr. Walker began quoting some of the harassing posts he had in front of him —
previously distributed to the Board and the Board Defendants -- that had caused such

anguish in the families and among baristas;
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93. That date, and the following days, media reports of the seizure and arrest

went viral;
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grievances, and in violation of Plaintiffs’ right to notice and an opportunity to be heard on

actions contemplated,;
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Sheriff Mark D. Napier

@sheriffnapier - Public Figure © Send Message

Home About Photos Videos More » 1 Like Q

‘ Sheriff Mark D. Napier

September 18 - @

Arrest at Board of Supervisors Meeting

There has been a lot of community concern over the arrest of a local business owner at the Board
of Supervisors meeting on September 15, 2020. The Chair of the Board has the legal authority to
ask that someone be removed from the meeting. We have verified this through the County
Attorney’s Office. When a person refuses to leave the meeting after being asked to do so that
behavior constitutes a criminal offense. We have an affirmative responsibility to respond and take
appropriate action.

The Sheriff has personally met with the business owner. We share the community's concern over
the threats made to him, his business and his family. This is completely unacceptable.
Threatening behavior and comments on social media have no place in our community (emphasis
period). His business is located within the City of Tucson. Therefore, he would make a report of
these threats to the Tucson Police Department. We encourage him or anyone else experiencing
similar threats to report them so that they may be investigated.

PIMA COUNTY SHERIFF'S DEPARTMENT

RELEASE

Serwce with Honor Smce 1865
Mark D. Napier, Sheriff

Q0% 89 51 Comments 35 Shares

101. The Media Release’s claim that Mr. Walker had refused to leave the Board



Kelly Walker


Kelly Walker



o
—

_ —


Kelly Walker


Kelly Walker



cluded that “[t]he

7 AN
SNempemeg S EEERIERIGRER®


Kelly Walker



10

33

A N M [ 0O © ~ 0o o

10
11
12
13

14 Section I, “Passage of Ordinance/Resolutions.™ Before October 5, 2020, the Board was
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The Report prepared by Nikitas and given to Plaintiffs specifically identified the
document as Viva’s “2" warning”;

114. Upon being served the Order and Suspension, Mrs. Walker closed the
coffee house immediately;

115. These Defendants knew, and intended, that the Order and Suspension
would become public knowledge and further encourage the TCU “inspectors” to continue
their online harassment and complaints to the DoH website and drive Viva out of
business. They knew and intended that the enforcement action would trigger an online
explosion of vitriol against the business, and what Defendants knew and expected
immediately occurred;

116. Mrs. Walker immediately prepared and delivered to Cullen and Anderson a
letter explaining the additional measures Plaintiffs were taking to comply with what they
understood were the new demands, and reaffirming Viva’s continuing commitment to
implemental the County’s requirements. She pointed out, again, that Viva was not
refusing to allow inspectors in, and attached photographs of the steps being taken. She
asked for an immediate response to enable Viva to re-open;

117. Cullen forwarded the letter to the other Board Defendants, who conferred,
and Huckelberry, on October 9™, had a letter delivered to Mrs. Walker over his signature.
In the letter, in addition to requiring Mrs. Walker to again notify Cullen of the ability of
Viva to comply, he included a paragraph to “correct the record.” Ignoring the fact that the
Order and Suspension had been based on the claim that Viva refused admittance to

inspectors, he attached the Nikitas Complaint report, claiming that this [and a video
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Very Unsafe.” Zarate designated the inspection “2" or subsequent onsite visit —
complaint”. Zarate was unable to find a violation and closed the complaint;

122. Upon information and belief, this unlawful practice of harassment of Viva
by DoH inspections remains in place and Viva remains at risk of the issuance of unlawful

retaliatory violations in furtherance of Defendants’ plan;

I1l. FIRST CLAIM:

CLAIM OF ALL PLAINTIFFS AGAINST DEFENDANTS THE BOARD,
VALADEZ, HUCKELBERRY, LESHER, GARCIA, CULLEN, ANDERSON,
NIKITAS AND HORWITZ: VIOLATION OF THE FIRST, FIFTH AND
FOURTEENTH AMENDMENTS: JULY 21, 2020 ENFORCEMENT ACTION
POSTING OF VIVA ON THE VIOLATIONS PAGE AND CONTINUED
POSTING

123. Plaintiffs reallege Paragraphs 1 through 122 as if fully set forth herein;

124. All Plaintiffs possessed a protected interest in the legitimate conduct of the
business of Viva, including goodwill, without infringement by the government in the
absence of prior notice and an opportunity to be heard;

125. The Defendants Board, Horwitz, Valadez, Huckelberry, Lesher and Garcia
formulated and promulgated the provisions of Resolution 2020-49 and the updated
Resolution of July 7, 2020, specifically with regard to face mask requirements, provisions
inviting and encouraging complaints to the DoH, criteria for investigation and

substantiation of such complaints, and the public posting of alleged violators of the face
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mask requirements;

126. The aforementioned passage by the entire Board of these provisions
enacted them into law;

127. When formulated and enacted, as set forth herein, these enforcement
provisions were intended by these Defendants to alert the public to businesses violating
the law and subjecting patrons to unreasonable risk of contracting Covid-19; to cause
citizens of Pima County and any other person to avoid the posted businesses; and to
induce the posted business, through the loss of revenue and injury to goodwill, to come
into compliance with the law;

128. The Resolutions, as enacted, facially violated the right of businesses under
the Fifth and Fourteenth Amendments determined to be in violation of the law to notice
and an opportunity to be heard before the County caused the injury to the property of the

businesses and owners by the enforcement action of posting the name and location of the

Vusiness;

129. These Defendants violated the right of the Plaintiffs’ due process when, on
July 21, 2020, Viva’s name and location was posted on the public Violations page, and as
long as it continued on that page;

130. The actions of Defendants Board, Horwitz, Valadez, Huckelberry, Lesher
and Garcia were the moving force behind the violations. The actions constituted, as well,

substantive due process violations, being conscience-shocking usurpation of power

against Plaintiffs;

131. Asadirect and proximate result, the business was damaged in its loss of
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revenue, boycotted by its sole supplier of coffee, and injury to goodwill; the individual
Plaintiffs were injured in their economic interest in the business, were exposed to vicious
attacks online and otherwise, and suffered humiliation, loss of self-esteem, injury to

reputation and other intangible damages;

IV. SECOND CLAIM:

CLAIM OF ALL PLAINTIFFS AGAINST DEFENDANTS VALADEZ,
HUCKELBERRY, LESHER, CULLEN, ANDERSON AND NIKITAS:

YISULY 21, 2020 POSTING GF VIVA ON THE VIOLATIONS PAGE AND
CONTINUED POSTING
132. Plaintiffs reallege Paragraphs 1 through 131 as if fully set forth herein;
133. All Plaintiffs possessed a protected interest in the legitimate conduct of the
business of Viva, including goodwill, without infringement by the government in the
absence of prior notice and an opportunity to be heard,;
134. The individual Defendants’ enforcement action of posting of Viva’s name

and location on the Violations page on July 21, 2020, and its continued public presence

on the page despite Defendants’ knowledge that Plaintiffs had not violated the face mask

requirements established in Resolution 2020-49, and in violation of the procedural

protections afforded business under Governor Ducey’s Executive Orders and the

Resolution and the update of July 7, 2020, constituted violations of the Plaintiffs’ right to

40



Kelly Walker


Kelly Walker


Kelly Walker



© 0 N o o B~ W N -

N N DN DN DN NDDND DN PP PR R R R PP
co N oo o A WO N P O © 00 N oo 0o b W N P+~ O

due process. The actions constituted, as well, substantive due process violations, being
conscience-shocking usurpation of power against Plaintiffs;

135. As a direct and proximate result, the business was damaged in its loss of
revenue, boycotted by its sole supplier of coffee, and injury to goodwill; the individual
Plaintiffs were injured in their economic interest in the business, were exposed to vicious
attacks online and otherwise, and suffered humiliation, loss of self-esteem, injury to
reputation and other intangible damages. The Plaintiffs were compelled to secure legal
advice, and incurred legal and other expense as a direct and proximate result;

V. THIRD CLAIM:

CLAIM OF KELLY WALKER AGAINST DEFENDANTS THE BOARD,
VALADEZ, HUCKELBERRY, NAPIER, GWALTNEY, STUCKEY, AND
ROHER: FOURTH AMENDMENT VIOLATION IN SEIZURE AND ARREST

OF SEPTEMBER 15, 2020
136. Plaintiffs reallege Paragraphs 1 through 135 as if fully set forth herein;
137. Valadez’s order to have Kelly Walker seized and removed from the Board
meeting on September 15, 2020, and the seizure and arrest on a charge of disorderly

conduct by Defendants Gwaltney, Stuckey and Roher, were done without probable cause

that he had committed any crime, and violated his right to be free from unreasonable

searches and seizures under the Fourth Amendment to the Constitution of the United

States;
138. The seizure and arrest was accomplished under policy instituted by the
Defendant Board of Supervisors and Defendants Valadez, Huckelberry and Napier, and

constituted the moving force behind the unlawful conduct;
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139. Napier, in his Media Release following the public protests over the seizure
and arrest, ratified the deputies’ conduct, affirming that the unlawful action was within
PCSD policy;

140. Mr. Walker was compelled to secure legal representation to defend himself.
Prior to the date this Complaint was prepared, the Pima County Prosecutor moved the
Court to dismiss the charge;

141. As a direct and proximate result, Mr. Walker suffered humiliation, fear,
extreme emotional distress, loss of self-esteem and reputation in the community, incurred
legal and other expense, including attorney fees. He will suffer continuing injury in the
future;

VI. FOURTH CLAIM:

CLAIM OF KELLY WALKER AGAINST DEFENDANT VALADEZ: FIRST
AMENDMENT RETAI IATION ON SEPTEMBER 15, 2020

142. Plaintiffs reallege Paragraphs 1 through 141 as if fully set forth herein;
143. When Mr. Walker submitted to the Board members before September 15,
2020, the emails and attached materials regarding the Board’s treatment of Viva, he,

engaged in public expression and petition for redress of grievances, both protected under

the First Amendment to the Constitution of the United States;

144. When Mr. Walker began to speak at the Board meeting on September 15,
2020, he also was engaging in protected expression and petitioning for redress of
grievances;

145. Valadez’s order to have Kelly Walker seized and removed from the Board
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meeting, and the seizure and arrest on agehaf disorderly conduct dyefendants
Gwaltney, StuckeyandRoher which Valadez intendeeyas reasonably foreseealdad
ZDV PRWLYDWHG E\ OU :DO N Hhdpetitdorddset fofvdbdG; H|[ S
146. Thepublic removal, seizure aradrest would chill a person of ordinary
firmness from continuing protected expression and petition for redress of grievances
ZKLFK ZzDV WKH '"HIHQGDQW 9DODGH]YVY LQWHQWLR

147. As a direct angbroximate result, Mr. Walker suffered humiliation, fear,

extreme emotional distress, loss of ssdfeem and reputation in the community, incurré

legal and other expense, including attorney fees. He will suffer continuing injury in th
future;

VIl. FIFTH CLAIM:

CLAIM OF ALL PLAINTIFFS AGAINST DEFENDANTS VAL ADEZ,
HUCKELBERRY, LESHER , CULLEN, ANDERSON AND NIKITAS: FIRST,
FIFTH AND FOURTEENTH AMENDMENT VIOLATION: OCTOBER 5, 2020
POSTING OF VIVA ON THE VIOLATIONS PAGE AND CONTINUED
POSTING

148 Plaintiffsreallege Paragraphs 1 throub’ as if fully set forth herein;

149 All Plaintiffs possessed a protected interest in the legitimate conduct of
business of Viva, including goodwill, without infringement by the government in the
absence of prior notcand an opportunity to be heard;

150 7KH 'HIHQaarégmewtfaction o S RVWLQJ RI 9LYDTV (
location on the Violations page on October 5, 2020, and its continued public present

WKH SDJH GHVSLWH 'HIH Ql&arf3 Way fiotViQldRed el facs Hhadk K

requirements established in Resolution 2@20and in violation of the procedural
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SURWHFWLRQV DIIRUGHG EXVLQHVYV XQGHU *RYHU
Resolution and the update of July 7, 2020, consttuty LRODWLRQV RI WK
process. The actions constituted, as well, substantive due process violations, being
conscienceshocking usurpation of power against Plaintiffs;

151 As adirect and proximate result, the business was damaged irsits los
revenuepoycottedby its sole supplier of coffee, and injury to goodwill; the individual
Plaintiffs were injured in their economic interest in the business, were exposed to Vi
attacks online and otherwise, and suffered humiliation, loselbésteem, injury to
reputation and other intangible damagBse Plaintiffs were compelled to secure legal
advice, and incurred legal and other expense as a direct and proximate result;

VIII. SIXTH CLAIM :

CLAIM OF ALL PLAINTIFFS AGAINST THE BOARD, VAL ADEZ,
HUCKELBERRY , LESHER AND CULLEN: FIRST, FIFTH AND FOURTEENTH
$0(1'0(17 9,2/%$7,21 318,6%$1&( $%$7(0(17 25'(5 $1
127,&( 2) 3(50,7 6863(16,21°

152 Plaintiffs reallege Paragraphs 1 throudii as if fully set forth herein;

153 All Plaintiffs possessed a protected interest in the legitimate conduct of
business of Viva, including goodwill, without infringement by the government in the
absence of prior notice and an opportunity to be heard;

154 7KH VHUYLFH RI WKH 31 ENdPOROERSAHND NOTICE
2) 3(50,7 6863(16,21 " ZKLFK FRPPHQFHG HQIRUFHP
IRU DOOHJHGO\ YLRODWLQJ WK HhtROWSHQ GDEH 3

lawful ability to conduct business, caused the immediate closure,flesgeoue, and
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loss of goodwill;

155 The individual Defendants knew, at the time they closed down the busii
that the enforcement action was itself unlawful, in that they knew, but ignored, the s{
DoH was required to take before commencing enfoerghaving failed to take such
steps which would allow lawful enforcement;

156. The Board was apprised by Defendant Huckelbenpeptember 18, 2020
Rl WKH LQGLYLGXDO 'HIHQGDQWVY HQJDJHPHQW R
HQIRUFHPHQW WKRXJK +XFNHOEHUU\ GLG QRW-49D )
and the update of July 7, 2020, submit the proposed action to the Board pursuant to
of that body for the necessary express approval by the Board;

157. 7KH % Rdoduiésténce in the commencement of enforcement

€SS

eps

VoL

Rul

proceedings over a period of two (2) weeks against the Plaintiffs constituted the express

approval, and made the Board acquiescence the moving force behind the suspensiq
closure of the business;

158 Under these circumstances, the action of the Board and the individual
%RDUG 'HIHQGDQWY YLRODWHG 30DLQWLIIVY ULJK
advance of such action, and constituted, as well, a violation of substantive due proc
being a onscienceshocking usurpation of power against Plaintiffs;

159 As a direct and proximate result, the business was damaged in its loss
revenuepoycottedby its sole supplier of coffee, and injury to goodyalhd in lost
revenuethe individual Plairffs were injured in their economic interest in the business

were exposed to vicious attacks online and otherwise, and suffered humiliation, loss
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self-esteem, injury to reputation and other intangible damades Plaintiffs were
compelled to securedal advice, and incurred legal and other expense as a direct ang
proximate result;

IX. SEVENTH CLAIM :

CLAIM OF ALL PLAINTIFFS AGAINST DEFENDANTS VAL ADEZ,
HUCKELBERRY, GARCIA, LESHER, CULLEN, ANDERSON AND NIKITAS:
),567 ),)7+ $1' )2857((17+ $0(1'0(17 9,2/%$7,216 367

3/86°

160 Plaintiffs reallege Paragraphs 1 throudi® as if fully set forth herein;

161 All Plaintiffs possessed a protected interest in the legitimate conduct of
business of Viva, inclling goodwill, without infringement by the government in the
absence of prior notice and an opportunity to be heard;

162 The following discrete actions were defamatory of Viva and Mr. Walker

a. 7KH SXEOLF SRVWLQJ RI 9LY D YMlaGonpdgdod G
July 21, 2020when Defendants knew that (1) Viva was not in violation of the face mj
mandate at the time of the inspection WKDW WKH SRVWLQJ YLROI
Executive Order 202a0 [114] WKH % RDUGTV 54V 0 XWKIHR% R D U (
2020 update of Resolution 2020 [85] WKDW 'R+ KDG YLRODWH
with regard to inspectionand (4) the continued presence on the page long after
Plaintiffs hadprotested the posting, an intentional delay ttiece the maximum injury
to Plaintiffs;

b.  Thepublication of theMemorandum of September 18, 2020, over

+XFNHOEHUU\YV VLJQD WPathgrappsMo¥ilda®vV IRUWK KHUH
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C. 7TKH SXEOLF SRVWLQJ RI 9LYDYV QDPH DQG
October 5, 2020xhen Defendants knew that (1) Viva was not in violation of the face
mask mandate at the time of the inspection and (2) that the posting violated the
*RY HU QR Uif&/Ofdét 2020 [114] WKH % RDUG TV 549V88]axdw L A

WKDW 'R+ KDG YLRODWHG WKH %RDUGQG SWOIL *
July 7, 2020 update of Resolution 2629 [85];

d. Commencement of enforcement against Plaintiff©atober 6, 2020y
the vehicle of theNUISANCE ABATEMENT ORDER AND NOTICE OF PERMIT
6863 (16,2 a&document that Defendants crafted, as set forth above [Paratjidphg
113 on falsehoodsind material omissionsf which the Defendants knew or were
reckless in their disregard of the truth;

163 These actions, individually and taken together, constituted infringement
XSRQ 30DLQWLIIVY DELOLW\ WIRQ FRIQEGIKHFRNXCGRIL WK
goodwill, subjected the business and the individdairfiffs to shame, ridicule and
scorn, violating their interest in liberty guaranteed under the First, Fifth and Fourteer
Amendments to the Constitution;

164. As a direct and proximate result, the business was damaged in its loss
revenuepoycottedby its sole supplier of coffeandinjury to goodwill;and in lost
revenuethe individual Plaintiffs were injured in their economic interest in the busines
were exposed to vicious attacks online and otherwise, and suffered humiliation, loss
selfesteem, injury to reputation and other intangible damadesPlaintiffs were

compelled to secure legal advice, and incurred legal and other expense as a direct
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proximate result;

X. EIGHTH CLAIM:

CLAIM OF ALL PLAINTIFFS AGAINST DEFENDANTS VALDEZ ,
HUCKELBERRY, GARCIA, LESHER, CULLEN, ANDERSON AND NIKITAS:
FIRST AMENDMENT VIOLATION: HUCKELBERRY MEMORANDUM OF
SEPTEMBER 18, 2020

165 Plaintiffs reallege Paragraphs 1 throug# as if fully set forth herein;

166. All Plaintiffs possessed arotected interest in the legitimate conduct of th
business of Viva, including goodwill, without infringement by the government in the
absence of prior notice and an opportunity to be heard;

167. As set forthin Paragrapii04,the document waissued and made public in
retaliation for Plaintiffsfengaging in protected expression and petitioning for redress
grievances, and was intended to chill Plaintiffublic expression and petitioning;

168 These actionsonstituted infringement upon AlGQ W LII1VY DELOL
legitimate business, subjected the business and the individual Plaintiffs to shame, ri
and scorn, violating their interest in liberty guaranteed under the First, Fifth and
Fourteenth Amendments to the Constitution;

169 As a direct and proximate result, the business was damaged in its loss
revenuepoycotted byits sole supplier of coffee, and injury to goodwill; the individual
Plaintiffs were injured in their economic interest in the business, were exposed to Vi
attacks online and otherwise, and suffered humiliation, loss eesedem, injury to

reputation and other intangible damagBse Plaintiffs were compelled to secure legal

advice, and incurred legal and other expense as a direct and proximate result;
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XI. NINTH CLAIM:

CLAIM OF ALL PLAINTIFFS AGAINST DEFENDANTS VALADEZ,
HUCKELBERRY, LESHER, LAWALL AND LEBLANC: FIRST AMENDMENT
VIOLATION IN ISSUANCE OF LETTER OF SEPTEMBER 17, 2020

170 Plaintiffs reallege Paragraphs 1 throug®as if fully set forth herein;

171 All Plaintiffs possessed a protected interest in the legitimate conduct of
business of Viva, including goodwill, without infringement by the government in the
absence of prior notice and an opportunity to be heard;

172 7KH 6HSWHPEHU OHWWHU RYHU /H%
retaliation for Plaintiffsfengaging in protected expression and petitioning for redress
grievances, and was intend@dchill Plaintiff VVfublic expression and petitioning;

173 Theletter FRQVWLWXWHG LQIULQJHPHQW XSRQ
legitimate business, subjected the business and the individual Plaintiffs to shame, ri
and scorn, violating their tarest in liberty guaranteed under the First, Fifth and
Fourteenth Amendments to the Constitution;

174. As a direct and proximate result, the business was damagsdass of
revenue, boycottedylits sole supplier of coffee, and injury to goodwille timdividual
Plaintiffs were injured in their economic interest in the business, were exposed to Vi
attacks online and otherwise, and suffered humiliation, loss eéstém, injury to

reputation and other intangible damages;

XII. TENTH CLAIM:

CLAIM OF ALL PLAINTIFFS AGAINST DEFENDANT NAPIER: FIRST
AMENDMENT VIOLATION: MEDIA RELEASE AND PUBLIC
&20081,&$7,216 21 '()(1'$1776 )$&(%RR TWITTER
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ACCOUNTS

175 Plaintiffs reallege Paragraphs 1 througtt as if fully set forth herein;

176. All Plaintiffs possessed a protected interest in the legitimate conduct of
business of Viva, including goodwill, without infringement by the government in the
absence of prior notice and an opportunity to be heard;

177 '"HIHQGDQW 1D SLH U J3weélHhsthdsubsequierbpublic D
communications set out Paragraph400- 103 which contained falsehoods, were mad
in retaliation for Kelly Walker having engaged in public expression and petitioning fo
redress of grievances;

178 1DSLHUYYV PRWLYDWLRQ LQ LVVXLQJ WKH O

public postings, was to engage the publiatiacking Viva online, and to negatively

the

e

r

HG

LPSDFW 9LYDYV UHYHQXHY D UHVXOW KLV DFWLRQV

179 Napier intended that the conseqoes of his action, including the public
attacksmadeon hissocial mediaas well as TO and others, would cause Kelly Walker
to cease protected expression and petitioning for redress of grievances, particularly
intent to cause Plaintiffs to not filecavil action for state law and constitutional

violations in the incident of September 15, 2020;

180 As a direct and proximate result, the business was damaged in its loss pf

revenue boycottedoy its sole supplier of coffeandinjury to goodwill; and in lost
revenue; the individual Plaintiffs were injured in their economic interest in the busine
were exposed to vicious attacks online and otherwise, and suffered humiliation, loss

selfesteem, injury to reputation and otlrangible damages. The Plaintiffs were
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compelled to secure legal advice, and incurred legal and other expense as a direct 4
proximate result;

XII.ELEVENTH CLAIM:

CLAIM OF ALL PLAINTIFFS AGAINST DEFENDANTS VALADEZ,
HUCKELBERRY, LESHER, LAWALL, NAPIE R AND CULLEN: SECTION 1983

CONSPIRACY 72 9,2/$7( 3/$,17,))67 ),567 $0(1'0(17 5,*4

181 Plaintiffs reallege Paragraphs 1 throu@0as if fully set forth herein;

182 All Plaintiffs possessed a protected interest in the legitimate conduct of
business of Viva, including goodwill, without infringement by the government in the
absence of prior notice and an opportunity to be heard;

183 The following discrete actions wetaken in furtherance of the plan to
YLRODWH W ikght t8 Deledxyassiorhs/described iRaragraph 9495,

a. 7KH SXEOLF SRVWLQJ RI 9LYDYV QDPH DQG
July 21, 2020, when Defendants knew that (1) Viva was not in violation of the face n
mandate at the time of the inspection; (2) tidK H SRVWLQJ YLRODWHG
Executive Order2020 >~ @ WKH %RDUG%E%V 5H V@ OWWH RYQR I
2020 update of Resolution 2020 >t @ WKDW 'R+ KDG YLROUD
with regard to inspections; and, (4) the tawmed presence on the page long after
Plaintiffs had protested the posting, an intentional delay to achieve the maximum inj
to Plaintiffs;

b.  The publication of the Memorandum of September 18, 2020, over
+XFNHOEHUU\TV VLJQD WRatagtapix\10¥18%W IRUWK KHUH

c. Commencement of enforcement against Plaintiffs on Oct&d2020, by
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the vehicle of the218 ,6$1&( $%$7(0(17 25'(5 $1' 127,&( 2) 3(
6863(16,21 " D GRFXPHQW WKDW "HIHQGDQWYV FWUD I
- 113 on falsehoods and material omissions, of which the Defendants knew or were

reckless in their disregard of the truth;

d. I1DSLHUYYV OHGLD 5HOHDYV Kodddraedigpodingd donxX H ¢

September 18set out in Paragrapi€0- 103

e.  The creation and issuance of tt@Nall/LeBlanc letter of September 17,
2020, as set out iRaragraph87 +99;

f. 7TKH SXEOLF SRVWLQJ RI 9LYDYV QDPH DQG
October 5, 2020, when Defendants knew that (1) Viva was not iatiaolof the face
mask mandate at the time of the inspection and (2) that the posting violated the
*RYHUQRUYV ([HFXWLY¥H @UGWKH %R D UG 49 [85],\4RIO X

WKDW 'R+ KDG YLRODWHG WKH %RDU®B/ VBRIOD 19]
July 7, 2020 update of Resolution 2629 [85];

g. SXEOLF LVVXDQFH E\ +XFNHOEHUU\ RI D 301l

OHDVXUH &RPSODLQWY 8SGDWH"™ RQ 2FWREHU

Viva failed the inspection of October DQG IXUWKHU FRQILUPLU

W H

O

W L

R X

HP

QJ

GRHVY QRW LQYHVWLJIJDWH DQRQ\PRXV FRPSODLQWY~

of Viva by falselyclaiming that the DoH had decided to investigate anonymous
FRPSODLQWYV 3LI WKH oftan@ihtbu® capnplainkiorCai esablishment
combined with actual complains (sic) for a known complaikant

h.  The directive to inspect Viva upon receipt of any complaint, whether or
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inspection was mandated by the rules and published mandates, and the subsequent

harassing appearance of inspectors during business hours at the establishment, wit
attendant disruption of operations and intimidation of staff;

184. Defendants, by thes®wcerted actionsgetaliated againsB ODL QWL I I\
Amendment protected expression and petitioning for redress of grievéreestions
were LQOWHQGHG WR FKLOO 3ODLQWLIITYfY SURWHFWH

185 These actions, individually and taken together, canstitinfringement
XSRQ 30DLQWLIIVY DELOLW\ WR FRQGXFW OHJLWL
goodwill, subjected the business and the individual Plaintiffs to shame, ridicule and
scorn, violating their interest in liberty guaranteed under s, Fifth and Fourteenth
Amendments to the Constitution;

186. As a direct and proximate result, the business was damaged in its loss
revenuepoycottedby its sole supplier of coffeandinjury to goodwill; and in lost
revenue; the individual Plaiffs were injured in their economic interest in the business
were exposed to vicious attacks online and otherwise, and suffered humiliation, loss
selfesteem, injury to reputation and other intangible damages. The Plaintiffs were
compelled to securedal advice, and incurred legal and other expense as a direct ang
proximate result;

XIV. TWELFTH CLAIM:

CLAIM OF ALL PLAINTIFFS AGAINST DEFENDANTS VALADEZ,
HUCKELBERRY, LESHER, LAWALL, NAPIER AND CULLEN: SECTION 1983
CONSPIRACY TO VIOLATE 3/$,17,))67 5,*+76 81'(5 7+( ),56
FIFTH AND FOURTEENTH AMENDMENTS
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187. Plaintiffs reallege Paragraphs 1 through 186 as if fully set forth herein;

188. All Plaintiffs possessed a protected interest in the legitimate conduct of the
business of Viva, including goodwill, without infringement by the government in the
absence of prior notice and an opportunity to be heard,;

189. The following discrete actions were taken in furtherance of the plan to
violate the Plaintiffs’ right to due process, as described in Paragraph 94-95;

a.  The public posting of Viva’s name and location on the Violations page on
July 21, 2020, when Defendants knew that (1) Viva was not in violation of the face mask
mandate at the time of the inspection; (2) that the posting violated the Governor’s
Executive Order 2020-40 [Y14], the Board’s Resolution 2020-49 [§5], the Board’s July 7,
2020 update of Resolution 2020-49 [§5]; (3), that DoH had violated the Board’s policy
with regard to inspections; and, (4) the continued presence on the page long after
Plaintiffs had protested the posting, an intentional delay to achieve the maximum injury
to Plaintiffs;

b.  The publication of the Memorandum of September 18, 2020, over
Huckelberry’s signature, as set forth herein, Paragraphs 104 - 107,

c.  Commencement of enforcement against Plaintiffs on October 6, 2020, by
the vehicle of the “NUISANCE ABATEMENT ORDER AND NOTICE OF PERMIT
SUSPENSION,” a document that Defendants crafted, as set forth above [Paragraphs 111
- 113] on falsehoods and material omissions, of which the Defendants knew or were
reckless in their disregard of the truth;

d.  Napier’s Media Release and subsequent public social media postings on
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September 18" set out in Paragraphs 100 - 103;

e.  The creation and issuance of the LaWall/LeBlanc letter of September 17,
2020, as set out in Paragraphs 97 - 99;

f. The public posting of Viva’s name and location on the Violations page on
October 5, 2020, when Defendants knew that (1) Viva was not in violation of the face
mask mandate at the time of the inspection and (2) that the posting violated the
Governor’s Executive Order 2020-40 []14], the Board’s Resolution 2020-49 [85]; and,
(3) that DoH had violated the Board’s policy with regard to inspections and the Board’s
July 7, 2020 update of Resolution 2020-49 [85];

190. These actions, individually and taken together, constituted infringement
upon Plaintiffs’ ability to conduct legitimate business, infringed upon the business’s
goodwill, subjected the business and the individual Plaintiffs to shame, ridicule and
scorn, violating their interest in liberty guaranteed under the First, Fifth and Fourteenth
Amendments to the Constitution;

191. Asadirect and proximate result, the business was damaged in its loss of
revenue, boycotted by its sole supplier of coffee, and injury to goodwill; and in lost
revenue; the individual Plaintiffs were injured in their economic interest in the business,
were exposed to vicious attacks online and otherwise, and suffered humiliation, loss of
self-esteem, injury to reputation and other intangible damages. The Plaintiffs were
compelled to secure legal advice, and incurred legal and other expense as a direct and
proximate result;

XV. THIRTEENTH CLAIM:
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STATE LAW CLAIM OF KELLY WALKER AGAINST DEFENDANTS
VALADEZ, NAPIER, ROHER, STUCKEY, AND GWALTNEY : FALSE ARREST

192 Plaintiffs reallege Paragraphs 1 throud as if fully set forth herein;

193 The seizure of Kelly Walker on September 15, 2020, abrtier of
Defendant Napier, by the individual deputiesher Stuckeyand Gwaltneyconstituted
false arrest under Arizona common law;

194. The seizure was accomplish#hroughpolicy created by the Board and
Defendant Napier. Napier ratifiedt@ HSXWLHV ] XQODZIXO FRQ@&X
September 18, 2024nd subsequent public postings;

195 As a direct and proximate result, Mr. Walker suffered humiliation, fear,
extreme emotional distress, loss of ssdfeem and reputation in the commty, incurred
legal and other expense, including attorney fees. He will suffer continuing injury in th
future;

XVI. FOURTEENTH CLAIM:

STATE LAW CLAIM OF ALL PLAINTIFFS AGAINST VALADEZ, LESHER ,
GARCIA AND HUCKELBERRY: DEFAMATION /INJURIOUS FALSEHOOD IN
MEMORANDUM OF SEPTEMBER 18, 2020

196. Plaintiffs reallege Paragraphs 1 throubas if fully set forth herein;

197. Huckelberry, in the Memorandum of September 18, 2020, made false
statement§Paragraph 104- 107] that tended to injurflaintiffs in their business'he
publication was approved by Valadez &arcia angrepared by Lesher;

198 Defendant&new the statements were false wiiegy made them, or are

negligent in failing to investigate the accuracy before publishing thedvierdum:
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199 The false statements constituted defamgbenseand injurious falsehood
WR 3ODLQWLIIVY EXVLQHVYV

200 As a direct and proximate result, the business was danmagsedoss of
revenue, boycotted ks sole supplier of coffe@ndinjury to goodwill; and in lost
revenue; the individual Plaintiffs were injured in their economic interest in the busine
were exposed to vicious attacks online and otherwise, and suffered humiliation, loss
selfesteem, injury to reputation and other intdlgdamages. The Plaintiffs were
compelled to secure legal advice, and incurred legal and other expense as a direct 4
proximate result;

XVII. FIFTEENTH CLAIM:

STATE LAW CLAIM AGAINST NAPIER FOR PUBLICATION OF THE MEDIA
RELEASE AND SUBSEQUENT POSTS: DEFAMATION /INJURIOUS
FALSEHOOD
201 Plaintiffs reallege Paragraphs 1 thro&fl0as if fully set forth herein;

202 Napier, in the Media Release of September 18, 2020 and subsequent g
made falsestatement§Paragrapbk 100 +103]that tended to injury Plaintiffs in their
business;

203 Napier knew the statements were false when he made them, or was
negligent in fding to investigate the accuracy before publishing the statements;

204. The false statements constituted defamagtenseand injurious falsehood
WR 30ODLQWLIIVY EXVLQHVYV

205 As a direct and proximate result, the business was damaged in its loss

revenue, boycottebly its sole supplier of coffeandinjury to goodwill; and in lost
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revenue; the individual Plaintiffs were injured in their economic interest in the busine
were exposed to vicious attacks online and otherwise, and suffered humiliation, loss
selfesteem, injury to reputation and other intangible damages. The Plaintiffs were

compelled to secure legal advice, and incurred legal and other expense as a direct

proximate result;

XVIII. SIXTEE NTH CLAIM:

STATE LAW CLAIM AGAINST HUCKELBERRY, LESHER, GARCIA,

CULLEN, ANDERSON AND NIKITAS: POSTING OF VIVA ON THE
VIOLATIONS PAGE ON JULY 21, 2020 AND CONTINUED RE -PUBLICATION:

DEFAMATION /INJURIOUS FALSEHOOD

206. Plaintiffs reallege Paragraphs 1 thro&flbas if fully set forth herein;

207. Defendants HuckelberryGarcia, Lesher, Cullen, Anderson and Nikita
causedhe name of Viva and its location to be published on July 21, 2020, falsely st
that Viva wasn violation of the face mask mandate under the procedures establish
the Board for inclusion on the Violations page. The publication on thatetated tpand
did, injure Plaintiffs in their business;

208 Defendants caused the false information i@ republished each day
thereafter until the posting was removed. Each republication tended to, and did,

Plairtiffs in their busines

209, Defendantknew the statements were false whtegy caused them to be
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published andepublishedor werenegligent in failing to investigate the accuracy befors
publishing the statements;

210 The false statements constituted defamgpi@nseinjurious falsehood to
SODLQWLIELVY EXVLQHVYV

211 As a direct and proximate result, the business was damagsdass of
revenue, boycottebly its sole supplier of coffeandinjury to goodwill; and in lost
revenue; the individual Plaintiffs were injured in their economic interest in the busine
were exposed to vicious attacks online and otherwise, andesifiemiliation, loss of
selfesteem, injury to reputation and other intangible damages. The Plaintiffs were
compelledto secure legal advice, and incurred legal and other expense as a direct 4
proximate result;

XIX. SEVENTEENTH CLAIM:

STATE LAW CLAIM AGAINST VALADEZ, HUCKELBERRY, GARCIA,
LESHER, CULLEN, ANDERSON AND NIKITAS: POSTING OF VIVA ON THE
VIOLATIONS PAGE ON OCTOBER 5, 2020 AND CONTINUED RE -
PUBLICATION: DEFAMATION /INJURIOUS FALSEHOOD
212 Plaintiffs reallege Paragraphs 1 throfli as if fully set forth herein;
213 Defendants Valadez, Huckelber@arcig Lesher, Cullen, Anderson ang

Nikitas caused the name of Viva and its location to be published on October 5, 2020, 1

stating thatViva was in violation of the face mask mandate under the proced
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established by the Board for inclusion on the Violations page. The publication on that dat

tended to, and did, injure Plaintiffs in their business;

214. Defendants caused the false mmhation to be republished each d3g
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thereafter until the posting was removed. Each republication tended to, and did,
Plairtiffs in their business.

215 Defendants knew the statements were false when they caused them to
published and repubh&d, or were negligent in failing to investigate the accuracy befo
publishing the statements;

216 The false statements constituted defamatienseand injurious falsehoqd

217. As a direct and proximate result, the business was damagsdass of
revenue, boycottebly its sole supplier of coffeandinjury to goodwill; and in lost
revenue; the individual Plaintiffs were injured in their economic interest in the busine
were exposed to vicious attacks online and otherwise, andesifiemiliation, loss of
selfesteem, injury to reputation and other intangible damages. The Plaintiffs were
compelled to secure legal advice, and incurred legal and other expense as a direct 4
proximate result;

XX. EIGHTEENTH CLAIM:

STATE LAW CLAIM AGA INST VALADEZ, HUCKELBERRY, GARCIA,
LESHER, CULLEN, ANDERSON AND NIKITAS: TORTIOUS INTERFERENCE
WITH BUSINESS EXPECTANCY
218 Plaintiffs reallege Paragraphs 1 thro@fly as if fully set forth herein;
219. Plaintiffs, as of Juh2020, had developed a lsss with name recognition
as a reputable establishment. Plaintiffs had developed a customer base and were |
customersdespite the interruption and difficulties caused by @wvid-19 pandemic

Plaintiffs had a legitimate businesspectancy of continued patronage and increase in t

revenues Further Plaintiffs had a legitimate expectancy in the continued busin
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relationship withPresta Coffee RoasterQ,LYD{V VROH VXSSOLHU RI

220. Defendants Valadez, Huckelber@arcia Lesher, Cullen, Anderson an(
Nikitas, by the actions set forth abowe Paragraph 18 QWHUIHUHG ZLW
business expectancygijrectly and proximatelcausing loss of revenue, loss of the s
supplier, DQG LQMXU\ WR WKH EXVLQHVVIV JRRGZLOO

221 In taking the actions that interfered with, and continue to interfere with,
legitimatebusiness expectancies$ Plaintiffs, these Board Defendants were furthering
legitimate governmental interest, buHW H LQWHQW RQ GHVWUR\LC
own personal reasons;

222 As a direct and proximate result, the business was damaged in its I
revenue, boycatdby its sole supplier of coffee, in injury to goodwill; and in lost revent
the indvidual Plaintiffs were injured in their economic interest in the business, v
exposed to vicious attacks online and otherwise, and suffered humiliation, loss- of
esteem, injury to reputation and other intangible damages. The Plaintiffs were com
to secure legal advice, and incurred legal and other expense as a direct and proximat

WHEREFORE, Plaintiffs demand judgment against Defendants, jointly and
severally, as follows:

1. Under all claims, special and compensatory damages inasnctints as
the jury deems just;

2. Under all claims, punitive damages in such amounts as the jury deems
against each individual Defendant;

3. Interest, costs and attorney fees of this action, pursuant to 42 U.S.C. §]
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and Arizona common law;

Such other relief as the Court deems just.

Respectfully submitted,

/s/ Michael G. Moore

Michael Garth Moore (023742)
4370 N. Via Entrada Hermosa
Tucson, Arizona 85718
Telephone: 888-318-0075
mike@mgmoorelaw.com

/s/ Mark E. Evans

Mark E. Evans (019067)
Evans Law PLLC

177 N Church Ave #200
Tucson, Arizona 85701
Telephone: 520-618-6944
mark@evanslawtucson.com

Counsel for Plaintiffs

JURY DEMAND

Plaintiffs demand trial by a jury of twelve (12) persons as to all issues.

/s/ Michael Garth Moore
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